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Minutes of the Regular Meeting of the

Board of Adjustment

Tuesday, January 24, 2006

1:30 p.m.

Lake Lure Municipal Center

Present:              Beth Rose, Chairman

Stephen Webber

Mary Ann Dotson

Werner Maringer

Nancy McNary

Also present:
Shannon Baldwin, Community Development Director

Teresa Reed, Assistant Zoning Administrator

Chuck Watkins, Council Liaison

Fred Noble, Alternate

Susan Lynch, Code Enforcement Clerk, Recording Secretary


             Harvey Jacques

Chairman Rose called the meeting to order at 1 p.m.

Mr. Webber moved to approve the agenda with three changes: (1) Strike ‘Election and( from item 4A; (2) Add ‘revised’  before ‘a request’ to the first sentence in paragraph 5A; (3) Add item 9:  New Business, E. New Documents. The motion was seconded by Mr. Maringer and approved unanimously.

The minutes of the regular meeting of December 13, 2005 were accepted upon a motion by Mr. Webber. The motion was seconded by Mr. Maringer and approved unanimously.

Election of Chairman and Vice-chairman: Mr. Maringer nominated Ms. Rose as the Board of Adjustment chairman; Mr. Webber seconded the motion, all were in favor. Ms. McNary nominated Mr. Webber as vice-chairman of the Board of Adjustment; Mr. Maringer seconded the motion, all were in favor.

Hearings:

A. Appeal ZV-05-08, a revised request from Marshall Seay, agent for Connie       Connell, to relax the minimum front (street) yard setback, the minimum side yard setback, and a reduction in the minimum lot width per Section 92.040 of the zoning regulations.
      Chairman Rose swore in Marshall Seay, Michelle Reynolds (Mr. Seay’s assistant), Shannon           Baldwin and Teresa Reed.
       Mr. Baldwin gave the board the background on this particular case. The original application           submitted was reviewed and approved by Mr. Baldwin on May 23, 2005.

The front setback from a primary street in an area zoned R1 is fifty feet. Ms. Lynch, during a preview check, noted on the permit application (in error) that the front setback is forty feet. The original site plan submitted with the application stated the front setback was fifty-five feet from the centerline of Buffalo Shoals Road, the side setbacks were eighteen feet and thirty-five feet, the back setback was one hundred fifty feet. A foundation survey was requested for the side setback. Mr. Baldwin asked Ms. Reed to explain what transpired between the issuance of the zoning compliance permit and the variance that is before the board.

Ms. Reed testified that on 10/13/05, she received a complaint via telephone call from Nancy McNary, that a cabin built on Buffalo Shoals was too close to the road. Ms. McNary’s complaint started the investigation. Ms. Reed pulled the original permit, reviewed it, and identified concerns, namely, a foundation survey was required. Ms. Reed contacted Mr. Seay requesting a foundation survey. Mr. Seay met with Mr. Baldwin and Mr. Baldwin outlined the procedure for a foundation survey and the Board of Adjustment procedure for a variance to Mr. Seay. 

Ms. Lynch was sworn in. Mr. Maringer reviewed her role in this particular case.

Mr. Seay asked the board to refer to the survey presented to them and reviewed with the board the way he got to this point. Discussion ensued between Mr. Seay and the board. Mr. Seay stated Blue Ridge Cabins does not provide their decking blue prints to go with the foundations; he requested from Blue Ridge Cabins that this procedure be corrected in the future.

Mr. Webber asked if there was a roof over the stairs at the side lot line. Mr. Seay replied with a ‘no’. Mr. Seay apologized to the board for his mistakes in this situation and asked the board to grant the variance to Ms. Connell. What transpired was not her fault.

Mr. Webber asked for an administrative change on the application.  The minimum lot width variance should be 5.64 feet. Mr. Webber made the motion to change the application. Mr. Maringer seconded, all were in favor.

Both Mr. Webber and Mr. Baldwin stated that if the plans that were submitted with the original application were drawn to scale, it might have helped staff to catch the error. Another point brought up by board members was if Mr. Seay did not deviate from the original plans (with the 55' setback from the center line of the road) and/or submitted a foundation survey, the error could have been caught at that time.

Mr. Webber and Mr. Baldwin brought to the board’s attention that per the definitions of ‘yard’, ‘access structure’ and Section 92.133 of the zoning regulations a variance is not needed for the side setback. Mr. Webber made the motion to delete the request for the variance on the side setback. Ms. Dotson seconded, all were in favor. Chairman Rose reminded the board that what is left on the variance is the minimum lot width and front street yard setback. Ms.Dotson suggested removing the roof from the front porch; that would alleviate the need

      for a front street yard setback.  

Ms. Connie Connell was sworn in. Mr. Webber asked Ms. Connell if she would consider changing the porch to comply with the regulations. Ms. Connell answered the porch with the roof was built to protect her from the elements when she entered her home; she would consider reducing the size of the front porch. 

At the conclusion of the discussion on this case, Chairman Rose presented the findings of fact to the board.

Findings #1

There are extraordinary and exceptional findings pertaining to the particular piece of  

property in question because of its size, shape or topography  that are not applicable to other lands or structures in the same district.  Two in favor; three opposed.

Findings #2

Granting of the variance requested  will not confer upon the applicant any special privileges that are denied to other residents of the district in which the property is located.

Five opposed

Findings #3

A literal interpretation of the provisions of the zoning regulations would deprive the applicant of rights commonly enjoyed by other residents of the district in which the property is located.

Four in favor; one opposed. 

Findings #4

The requested variance will be in harmony with the purpose and intent of the zoning regulations and will not be injurious to the neighborhood or to the general welfare.

Five in favor.

Findings #5

The special circumstances are not the result of the actions of the applicant.

Three in favor; two opposed.

Findings #6

The variance requested is the minimum variance that will make possible the legal use of the land, building, or structure.

Five in favor.

       Findings #7

The variance is not a request to permit a use of land, building or structure which is not permitted by right or by conditional use in the district involved. Five in favor.
Findings #8

A nonconforming use of neighboring land, structures or buildings in the same district, and permitted uses of land, structures or buildings in other districts, will not be considered grounds for the issuance of a variance. Five in favor.
Mr. Webber made the motion that Variance 05-08 (revised), be approved with the variance as requested for the minimum lot width and with a variance only for the portion of the structure that is currently out of compliance excluding the covered porch as shown in Exhibit A and highlighted in green. Mr. Maringer seconded the motion; all were in favor.

B.  Appeal ZV-06-01, a request from Mike Sheehan to relax the minimum front lake yard setback from the required thirty-five feet, as required per Section 92.040 of the zoning regulations to zero feet.

Shannon Baldwin, Mike Sheehan, and Kim Werner (Mr. Sheehan’s engineer) were sworn in. Mr. Sheehan addressed the board. Mr. Sheehan reviewed the history of his case which was included in the board member(s packets. He and his wife would like to lead a normal life and by the board granting his variance, that would be possible. Mr. Webber asked how closely does this variance replicate the original application. Mr. Sheehan replied it is the same plan as submitted in 2004, they just eliminated the top floor.

Mr. Webber brought to the attention of those in attendance Section 92.101 (D) Non-conforming structures: Where a structure exists lawfully under these zoning regulations at the effective date of its adoption or amendment that could not be built under these zoning regulations by reasons of restrictions on area, residential densities, height, yards, location on the lot, or requirements other than use concerning the structure, such structure may be continued so long as it remains otherwise lawful, subject to the following provisions: (1) Enlargement, Alteration. No such non-conforming structure may be enlarged or altered in a way which increases its non-conformity. Mr. Webber stated that was a very clear cut statement and based on that statement, a variance could not be granted.

      Mr. Maringer disagreed with Mr. Webber. He felt that if we went by the ordinance, we would not need a board for variances. Mr. Webber’s reply was we cannot grant variances if we are re-writing the code. The board further discussed alternatives for Mr. Sheehan.

At the conclusion of the discussion on this case, Chairman Rose presented the findings of fact to the board.
       Findings #1

There are extraordinary and exceptional findings pertaining to the particular piece of  property in question because of its size, shape or topography  that are not applicable to other lands or structures in the same district. Two in favor; three opposed.

Findings #2

Granting of the variance requested  will not confer upon the applicant any special privileges     that are denied to other residents of the district in which the property is located.

Two in favor; three opposed.
Findings #3

A literal interpretation of the provisions of the zoning regulations would deprive the applicant of rights commonly enjoyed by other residents of the district in which the property is located. Two in favor; three opposed.

Findings #4

The requested variance will be in harmony with the purpose and intent of the zoning regulations and will not be injurious to the neighborhood or to the general welfare.

Five in favor.

Findings #5

The special circumstances are not the result of the actions of the applicant.

Three in favor; two opposed.

Findings #6

The variance requested is the minimum variance that will make possible the legal use of the land, building, or structure. Two in favor; three opposed.

Findings #7

The variance is not a request to permit a use of land, building or structure which is not permitted by right or by conditional use in the district involved. Five in favor.

Findings #8

A nonconforming use of neighboring land, structures or buildings in the same district, and permitted uses of land, structures or buildings in other districts, will not be considered grounds for the issuance of a variance. Five in favor.

Mr. Webber made the motion that Variance 06-01 be denied due to the preponderance of the findings of fact being in the negative. Ms. McNary seconded; Mr. Webber, Ms. McNary, and Ms. Rose were in favor. Ms. Dotson and Mr. Maringer were opposed.

Mr. Maringer made the motion that Variance 06-01 be approved as presented. Ms. Dotson seconded; Ms. Dotson and Mr. Maringer were in favor. Mr. Webber, Ms. McNary, and Ms. Rose were opposed.

The variance is denied.

The Board of Adjustment recessed so the Lake Structure Appeals could have their hearing. The BOA hearing will reconvene after the Lake Structure Appeals Board recesses. 

The Board of Adjustment meeting was reconvened. The following items were discussed:

Old Business:

       A.  Mr. Baldwin reviewed departmental activities with the board.

 B. The by-laws will be reviewed at the February 2, 2006 meeting.

       C.  Mr. Baldwin discussed and copied letters to Chairman Rose and Ms. McNary about the                  status of the sign at La Strada.8
New Business:

A  Proposal to split the Board of Adjustment and  the Lake Structure Appeals Board.

           The consensus of the members was they want to stay on the BOA. The only person on file               at this time for the LSA is Gary McCall. Further discussion ensued about the split of the                 two boards.

B  Reports were presented by Mr. Webber, Mr. Noble, and Ms. McNary.

 C. Mr. Webber requested a board meeting schedule; Mr. Baldwin said he would prepare one          for the boards. Mr. Webber also requested an updated board member list with the                       expiration of their terms; Mr. Baldwin will ask Ms. Flack, Town Clerk to prepare an                  updated version.

Adjournment

The consensus of the board was to adjourn the meeting.


